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CHAIR MOLINA: .. (gavel). .. Land Use Committee meeting for Wednesday, June 18, 2008, is now
in session. For the record, we have in attendance Committee Members Michelle Anderson;
Gladys Baisa; Jo Anne Johnson; Joe Pontanilla; Mike Victorino; and Land Use Chair, Mike
Molina. And excused for today is, Committee Members Danny Mateo, Bill Medeiros and Riki
Hokama. From the Department, we have the Planning Director, Mr. Jeff Hunt, as well as
Planner, Paul Fasi. And from the Corporation Counsel’s Office we have James Giroux. And
Committee Analyst, of course, we all know her, Carla Nakata. Welcome back from a well
deserved vacation. And filling in for Tammy Frias, we have Yvette Bouthillier. Of course we
know Yvette from the Budget sessions. Welcome aboard, Yvette, for today’s session.

Members, we have two items on our agenda for today but before we go into our agenda items,
the Chair will give the public an opportunity to testify on either one of our agenda items.
Committee Secretary, did we have any sign ups thus far?

MS. BOUTHILLIER: No.

CHAIR MOLINA: Okay. Members, we have nobody that has assigned up for either one of our items
for today. If there are no objections, the Chair will close public testimony for our agenda items.

COUNCIL MEMBERS: No objections.

ITEM NO. 31 CHANGE IN ZONING FOR THE FORMER MAALAFA STORE PROPERTY
(C.C. No. 08-41)

CHAIR MOLINA: Okay, so ordered by the Committee. Public testimony is closed. Well, let’s get right
mnto business, Members. We will deal first with Land Use Item No. 31, which is a Change in
Zoning for the former Maalaea Store property. The Commitice is in receipt of County
Communication No. 08-41, from the Planning Director, transmitting a proposed bill to grant a
request for a Change in Zoning from Open Space District to B-2 Community Business District,
(approximately 8,351-square-foot portion of the former Maalaea Store property) to provide
consistency with the remaining portion of the property which is currently zoned B-2 Community
Business located in Maalaea, Maui. In addition, the Committee received a correspondence dated
May 20, 2008, from the Corporation Counsel’s Office, transmitting a revised proposed bill
entitled “A BILL FOR AN ORDINANCE TO CHANGE ZONING FROM OPEN ZONE
DISTRICT TO B-2 COMMUNITY BUSINESS DISTRICT FOR PROPERTY SITUATED AT
WAILUKU, MAUIL HAWAII”. The purpose of the revised proposed bill is to grant the Planning
Director’s request. Now, for today, the Committee may consider whether to recommend passage
of the revised proposed bill on first reading with or without further revisions, and the Committee
may also consider the filing of County Communication No. 08-41 and other related action. And
we have as well as the Staff from the Planning Department and Corporation Counsel’s Office, we
have Deputy Director from the Public Works Department, Mike Miyamoto, here as well. And
representing the applicant, which is James Uno, we have Rowena Dagdag and I believe Mr. Uno
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is also here as well. Being that this is initiated by the Planning Director, the Chair is going to
yield the microphone to the Planning Director or Mr. Fasi to give opening comments on this
particular matter,

MR. FASI: Thank you, Mr. Chair. Good afternoon, Committee Members. This matter was brought
before the Maui Planning Commission on October 23, 2007. After due deliberations, they did
recommend approval to the Maui County Council. The Planning Director 1s requesting a Change
in Zoning from Open Space . . . uh, that should correctly read Open Zone to B-2 Community
Business for the former Maalaea Store to provide consistency with the remaining portion of the
property, which is currently zoned B-2 Community Business in the Kihei . . . in the County
zoning and Business Commercial by the Kihei-Makena Community Plan. The property is
approximately 8,351 square feet of a total of 16,836 square feet, a portion of it is currently zoned
B-2, the other portion is currently on the record as Open Space. As of today’s date, the Planning
Department has not received any testimony in favor nor any testimony in opposition to this
matter. T will turn 1t over to the applicant’s representative as she has a presentation, in order to
give an overview of this entire project. So I’'m not going to go into it any further nor just to save
time because what I have to say is pretty much what’s in her presentation. Thank you.

CHAIR MOLINA: Okay, thank you, Mr. Fasi. Before we turn matters over to the applicant’s
representative, the Chair would like to note that under Section 8-8.6 of the Charter, the Council
has 180 days from the receipt of the transmittal from the Planning Director regarding this matter
to review and act upon the proposed land use ordinance. And for the record, the deadline for
Council action on this particular request is, therefore, July 30, 2008, and no conditions of zoning
were recommended by the Planning Commission. Members, I'm going to ask you to withhold
your questions until after the presentation if there are no objections.

COUNCILMEMBER BAISA: No objections.

CHAIR MOLINA: Okay, so we'll go ahead and do that. Members, we’re going to take a brief recess to
set the Chambers up for the presentation from the applicant. This Land Use Committee meeting
is recess subject to the call of the Chair. . . .(gavel) . ..

RECESS:  1:38 p.m.
RECONVENE:  1:39 p.m.

CHAIR MOLINA: ... (gavel) . .. Land Use Committee meeting for Wednesday, June 18, 2008 is now
back in session. Members, we are going to have a PowerPoint presentation done by the
applicant’s representative, Rowena Dagdag, from Munekiyo & Hiraga. But before we do that,
the Chair would like to recognize the presence of Council Vice-Chair Danny Mateo to our
proceedings today. Ms. Dagdag, you have the floor.

MS. DAGDAG: Thank you. Thank you, Chair Molina and Members of the Mauni County Council’s
Land Use Committee. My name is Rowena Dagdag, a Planner with the firm of Munekiyo &
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Hiraga. I'm here today representing Mr. James Uno for the proposed Change in Zoning for the
old Maalaea Store property. Joining me this afternoon and available for questions are Mr. James
Uno, the landowner, and Mr. Michael Munekiyo of Munekiyo & Hiraga, Incorporated. This
afternoon’s presentation will consist of a short overview of the Maalaea Store property.

The old Maalaea Store property is owned in partnership among James Uno, Ir.; his brother,
Chifford Uno; and their mother, Grace Uno. The property situated at Maalaea Boat Harbor on
Maalaea Road is approximately 16,836 square feet. As noted earlier, the Maalaea Store property
is situated at the Maalaea Boat Harbor within the Kibei-Makena Community Plan area. The
store was originally built in the 1920s by the Tsuboi family, relatives of the Uno family. The
property is surrounded by other Business/Commercial uses such as the Maui Ocean Center,
several restaurant establishments, and retail shops within the Maalaea Harbor shops. And across
from the Maalaea Store property is the U.S. Coast Guard, the U.S. Coast Guard station I should
say, and the Maalaea Small Boat Harbor. Now, neighboring the property is the Ebisu Shrine, a
local Iandmark.

In 1946, James Uno, Sr. inherited the store from his relatives as depicted here in this picture.
The Maalaea Store sold grocery items, marine supplies, and outboard motors and catered to local
residents and visitors until 2005 when the Uno family decided to close the store. The 16,000
square foot project site, the property, is actually currently occupied by the existing store. Also
situated at the property is a cottage located towards the rear of the property as well as a work
shed on its northeastern boundary. The property is currently designated Urban by the State Land
Use Commission, classified Business/Commercial by the Kihei-Makena Community Plan and
zoned both B-2 Business District and OZ (Open Zone) by the County of Maui, In consultation
with the Department of Planning, an Open Zone designation on a portion of the parcel occurred
on December 19, 1969. Accordingly, a request to rezone an 8,351 square foot portion of the
parcel to B-2 Community Business District is presented today to establish consistency with the
Kihei-Makena Community Plan’s Commercial designation for the property.

This next figure shows that the Open Zone designation occurs on a portion where the existing
store, the cottage, and the accessory structure are all located. [t should also be noted that the
portion designated Open Zone is approximately, as stated before, 8,351 square feet while a
portion zoned B-2 Community Business, which is right here (pointed on map) toward the rear of
the property, is approximately 8,485 square feet for a total area of 16,836 square feet.

In conclusion, we’d like to summarize that the Maalaea Store property was an existing
Business/Commercial use since the 1920s. It was a family run business that operated for nearly
75 years. The proposed Change in Zoning meets the intent of the General Plan and the
objectives and policies of the Kihei-Makena Community Plan. [t’s also consistent with the
Commercial designation of the Kihei-Makena Community Plan Land Use Map and also meets
the intent and purpose of the B-2 Community/Business Zoning District. This concludes our
presentation. Thank you very much for your consideration.
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CHAIR MOLINA: Okay, thank you very much, Ms. Dagdag. Members, we're going to take a short
recess again to set up the Chambers for further discussion on this matter. Meeting in recess . . .

fgavel) . ..

RECESS: 1:45p.m.
RECONVENE:  1:46 p.m.

CHAIR MOLINA: .. .(gavel). .. Land Use Committee meeting for Wednesday, June 18, 2008 is now
back in session. I want to thank Ms. Dagdag for that very nice presentation. It brought back a
Iot of good memories for those of us who went on the way to Lahaina or coming from Lahaina
stopped off at the store to buy hotdogs and other goodies. So, anyway, with that said, I'd like to
open the floor up now for any questions to the Department from the Members as it relates to
Land Use Item No. LU-31. And we also have again, as I mentioned, we have Deputy Director
Miyamoto from Public Works to also respond to any questions. Councilmember Anderson?

COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. This must be a huge headache for these
people. This was zoned as part of a land zoning map back in the day when we didn’t do
individual zoning for parcels, they would adopt a big map that had various categories on it, one
of which at the time was Open Zone. And you know, 1969 is a long time ago and it’s really not
important now why they did that. Maybe there were reasons at the time to have it Open Zone but
my question is now that we’ve adopted an Open Space zoning category . . . and because the
Comprehensive Zoning Ordinance that we adopted didn’t include Open Zone as a category, it
seems like all these old maps that have Open Zone . . . need to either be automatically rezoned
Open Space T or Open Space IT or if that’s no longer appropriate zoned as we’re doing here to
make it consistent with the community ptan. And as we are doing with this particular applicant,
the Planning Department has initiated this Change in Zoning to make it consistent so that the
applicant, well, they’ve obviously incurred some expense because they have a consultant but 'm
just wondering if there’s any need to look at this in a broader picture; and if the Department is
considering any steps that we might take to avoid this for other property owners or to cure this
for other property owners.

CHAIR MOLINA: Okay, Department?

MR. HUNT: [think that raises a good question. To be honest, we haven’t done a comprehensive look at
all our Open Zone. We could do that. | would hope that wouldn’t hold up this particular
application.

COUNCILMEMBER ANDERSON: You know, I'm ready to vote on this. I just. .. since the issue is
brought up, I think, you know, we need to look at it in a broader context. And, frankly, this is . . .
it’s really unfortunate that they’ve had to do this, and that they’ve had to wait this long. And so
I’m just thinking, you know, maybe Mr. Chair, we could write a letter to Corp. Counsel asking
them since, when we adopted the Comprehensive Zoning Ordinance there is a supremacy clause
i that ordinance that says, this ordinance overrides everything else, um . . . previous to this so
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that properties that were zoned in 1969 in a category that we don’t have as a zoning district or a
zoning category would that still, is that still a legal zoning category? And I’m just thinking that
we need to look at this in a broader picture because when you adopt law in it, it says that this is
our Comprehensive Zoning Ordinance and these are all the zoning districts that we recognize as
legal but yet we’'ve had some that were adopted way in the past through a big huge map done all
at once. And some of the categories are still valid such as Hotel, Residential, RU-1, RU-2, RU-
3, Business, B-2, BR Resort Commercial (we call it Business Resort now), I think but it’s
basically the same thing, Rural, I won’t get into that because that was a problem, RU not being
RU-1 or RU-2, but for instance, back in the day we had some of these land zoning maps had GC
for Golf Course. We also had, what was it, Jo Anne, Apartment?

COUNCILMEMBER JOHNSON: A-2.

COUNCILMEMBER ANDERSON: A-2 also allowed for golf course. Now, you have to be PK-4 to be
golf course. So, I’'m just thinking to avoid problems in the future, there should be some way that
we can comprehensively go back and correct all these zoning, all zoning categories to be in the
current classifications that we use on the books to avoid this kind of problem in the future.

CHAIR MOLINA: We’ll make note of that, Member Anderson, we’ll get Staff to maybe help draft a
letter to make an mquiry to Corp. Counsel and to the Department.

COUNCILMEMBER ANDERSON: Find out a way that we can do this.
CHAIR MOLINA: Sure. 1know this is just one example of several other --

COUNCILMEMBER ANDERSON: Yeah.

B

CHAIR MOLINA: --instances, you know, so . . . that brings up a good point, Member Anderson.
COUNCILMEMBER ANDERSON: Thank you.
CHAIR MOLINA: Thank you, Member Anderson. Member Mateo?

COUNCILMEMBER MATEO: Chairman, thank you. And I agree with Member Anderson that I think
it’s time for us to take a look at the big picture because you know, the Change in Zoning occurred
m 1969 contrary to the actual use of the properties. And the sad part of it all is this particular
family, you know, in terms of their tax assessment was being assessed the Business category.
They’re paying that rate versus, you know, whatever rate the Open Zone would have been
charged. In addition, even though Administration wanted to help expedite the change, the prior
Administration wanted to help expedite the change. It’s unfortunate that the property owner has
to pay for a consultant service, et cetera, to go through a change that in those early years, you
know, the family never received any kind of notice et cetera, you know, advising them of the
Change in Zoning. So it is real unfortunate and, Mr. Chairman, as you can recall, this is just not
an incident relative to just the Open Zone. I think at the last meeting, Interim zone caused a
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problem for another family that waited 10 years, you know, to go through the appropriate
changes as well. So it is becoming too often. | think we need to take a look at the bigger picture
and try to help alleviate some of the unnecessary expenses that our people are starting to incur
because of errors like this. Thank you, Mr. Chair.

CHAIR MOLINA: Thank you, Mr. Mateo. Ms. Johnson?

COUNCILMEMBER JOHNSON: And 1 know I believe when 1 got a call, it’s been a while now couple
of years ago, | think at the time the Administration because I had done 1 think it was Maui Prep
Academy and Chair Molina, you had done the change in Paia because of these errors it was
thought that, well, if it’s a Council-introduced land use change we could actually do it from that
perspective. But, unfortunately, the Uno family even if I did do that, T had to tell them look these
other organizations and just the same as I think you’d even done, Mr. Molina, all that leg work
still has to be paid for. We can’t do it ourselves and it has to be paid for by the applicant. So if
they get an attorney or if they get a consultant to help them, it’s really unfortunate. So, I think
the comment that Member Anderson made is really important. Because even for Mr. Hunt to go
through all of this they still need someone to represent their interest to make sure that it gets
shepherded through this process. So, not unlike the Paia incident or other things as Mr. Mateo
mentioned the Interim zone and all these other incidents there’s so many out there that I think
they exemplify what happens when these changes come through and then through no fault of
their own it actually impacts where they are. I know we’ve had this happen before. So, the other
suggestion I had cause I totally support this change for consistency is that is there a possibility
and I guess I would have to defer this to Corporation Counsel for the expenses that they have had
to incur that were a result of something that was outside of their control. Is there an opportunity
for them to submit a claim to the County of Maui for a portion of the expense if it was something
that was attributable to the County? Is there that possibility? T mean, I’m not saying we can
guarantee it will be paid but is that something that we would consider?

CHAIR MOLINA: Mr. Giroux?

MR. GIROUX: I think that would be a question for possibility the Director of Finance if there is any
kind of monies put aside for that type of thing. But other than, you know, accepting liability for
something like that [ don’t know if there’s actually a, an actual process. But we would have to
check with probably the Department of Finance.

COUNCILMEMBER JOHNSON: Yeah, and I guess, Chair Molina, the only other thing would be
perhaps the Council introduce a resolution. When we did Wainee Street many years ago, there
was no, you know, acceptance of blame. It was just sort of like we feel this is the right thing to
do so we did reimburse and instruct the Administration to at least look at the legitimate claims
that had come in. So, I think in cases like this where the expenses are a result of something that
1s inadvertent, it wasn’t intentional on the part of the County to harm these individuals but it just
happened. But I agree with Member Anderson that it’s just unfortunate at this point in time, they
have to go through this whole process to get this done. But that’s my feehng and | would be at
some other point in time supportive of looking at that, and then as Member Anderson said the
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global picture of where do we have these other inconsistencies that may be resulting in the same
kind of situation. Thank you.

CHAIR MOLINA: Thank you, Member Johnson. Good points as well. Mr. Pontanilla?

VICE-CHAIR PONTANILLA: Thank you, Chairman. You know, I was going to mention that this kind
of brings back memories when we took care of the Paia situation and, you know, knowing that . .
. Mr. Hokama is not here, you know, issues with other things that we put on big maps and 1 don’t
know if the Department has any manpower to review all of these inconsistency. Right now,
we’re taking 1t by case-by-case, which [ think, for me, is sufficient rather than I don’t know
about the manpower situation. So, as these things come up, you know, bring it to the attention of
this body here to correct whatever deficiencies that we have. But Mr. Chair, I’'m ready to move
on.

CHAIR MOLINA: Okay. Ithank you, Mr. Pontanilla. Member Anderson?

COUNCILMEMBER ANDERSON: Yeah, I’d just like to say one more thing on this. You know, when
was it that we adopted Open Space — four years ago, five years ago?

CHAIR MOLINA: In "03.
COUNCILMEMBER ANDERSON: In 037
COUNCILMEMBER JOHNSON: In "03.

COUNCILMEMBER ANDERSON: We didn’t have a zoning category for Open Space. But yet, in all
the commumty plans we have Open Space designations. So that makes it difficult for a
landowner and many times the Open Space designation is only a portion of a parcel. So, if they
want to go and do anything with a parcel that has this Open Space designation yet doesn’t have
the Open Space zoning, they’ve got to come and go through the whole zoning process. So, and
because we designated the land Open Space in the community plans and because we only just
recently . . . um ... 03, well, five years ago, that’s recent in County time, adopted an Open
Space zoning category I would like to see us use all that fabulous GIS equipment to pull up
everything that’s designated in the community plan as Open Space and come forward with the
Comprehensive Zoning bill that will automatically zone it all Open Space. Then include some of
these old Open zone categories on the land use maps along with that that we could look at those
mndividually and see now does this still, should this still be if it’s not designated Open Space but
designated something else like these folks’ property in the community plan, then maybe we
should include that in the comprehensive rezoning, you know. Rezone that Open zone, which
isn’t a legal category any more into what it was designated to be in the community plan. And,
you know, that would free up a lot of headaches for people and also free up a lot of headaches for
the Planning Department because why do this piece by piece? So, that’s my suggestion and if
the Planning Director would like to respond?
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CHAIR MOLINA: Mr. Director?

MR. HUNT: First off, I want to make it very clear that we agree with all of your comments. The issues
and the problems that the current Planning Department is dealing with go back decades literally.
Interim zoning was adopted in 1958, | believe. Interim . . . (chuckled) . . . so called. So we have
to realize that there’s more problems than we have the resources to deal with and so we have to
prioritize. We are currently working on digitizing our mapping. We don’t even have an
electronic zonmg or community plan map to do the analysis that Member Anderson just talked
about. So we have to do, we have to create the electronic maps first before we can do the
comprehensive analysis. [ mean, the maps that we’re dealing with now were hand colored.
They’re so old and decrepit we finally described them as the “dead sea scrolls” and we make
jokes that we should be wearing latex gloves when we use them. It’s that bad. But we recognize
it’s bad and we are working on it. And part of the digital mapping project will be to come back
to Council with a comprehensive zoning change or update. And so, again, | don’t want to sound
like we’re not responding. We are, we hear you, we agree with you, but we have to be realistic
given our workload and our resources.

COUNCILMEMBER ANDERSON: And I appreciate that very much especially since T know you’re
taking a lot of time now for the General Plan. But de you have any kind of in date on when vou
might have all these zoning maps digitized?

MR. HUNT: It’s probably a year out at least.

COUNCILMEMBER ANDERSON: Yeah, because I mean, | do know long range planning if you go in
and ask them could you bring up this TMK and show the map and show what the zoning and the
designation is they can do that.

MR. HUNT: We have maps but they’re not verified and so we’re going through it parcel-by-parcel and
then you have the whole consistency issue. It’s a very elaborate complex, painstaking process
but the Mayor has told us it’s a priority for her and we’re not fighting that priority and we agree
with her. It’s a priority for our Department. I’ve been telling my staff let’s get this done but it’s
going to take some time.

COUNCILMEMBER ANDERSON: And so, I'm sorry, did you give me a date?

MR. HUNT: No, I didn’t.

COUNCILMEMBER ANDERSON: ... (laughter) . . . Like two years, three years, five years?

MR. HUNT: I say at least a year.

COUNCILMEMBER ANDERSON:; Okay. Thank you, Mr. Hunt. Thank you, Chair,

CHAIR MOLINA: Thank you, Ms. Anderson. We’ve got him on record saying a year.
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COUNCIL MEMBERS: ... (Laughter) . . .
CHAIR MOLINA: Member Johnson?

COUNCILMEMBER JOHNSON: I know this is, you know, I don’t want to get too far field but I just
have a question in regard to what you just divulged that you’re working on this. Is this a request
for proposal where an independent, outside firm is assisting you? Or are you doing this in-
house?

MR. HUNT: We're doing it in-house and, frankly, I think i1t’s a better approach. A lot of it is
institutional knowledge and we have people who’ve been in the Department for 20 years or plus
and they can literally off the top of their head say, well, there was an ordinance passed that
affected that.

COUNCILMEMBER JOHNSON: Okay. Yeah, ‘cause you know once again if it’s something where
- somebody clse may be, you know, an organization or an entity that also has that same kind of
mstitutional memory you could do this as a special project and then fund it. And then if they
need a clanfication, they can maybe get that from staff because | just know what a workload you
have and now with Colleen being gone too it’s not going to be easy. It’s very challenging. So [
want to thank you, Mr. Hunt, though for bringing this forward because I would have been happy
to do it but actually this way it’s better because then it doesn’t have to go back and forth. Thank
you very much.

CHAIR MOLINA: Thank you, Member Johnson. If the Members don’t have any more questions for
the Department, the Chair would like to call upon Deputy Director of Public Works, Mr.
Miyamoto, for a question. And at a later point, the Chair would like to ask the applicant’s
representative for a question that I have as well.

.. (silence) . . . Good afternoon, Mr, Miyamoto. We didn’t want to have your time wasted
without having a question asked of you. Members, I make reference to Exhibit 4 from the
Planning Department’s Report, which is in your binders, dated August 30, 2007. . . .(change tape
— start 1B, 2:06 p.m.). . . second bullet pomt it ask that the . . . I guess the Department is
recommending that a road widening lot shall be provided along with other requirements. Can
you give us more detail as to why you are making this recommending or the Department is
making this recommendation, Mr. Deputy?

MR. MIYAMOTO: Thank you, Mr. Chair. Typically, when an application comes in we generally have
our standard set of comments that we provide. In this case, as there is no development proposed
for the subject property, the comment is more advisory that should they in the future look to
develop this property then they should be considered, they should understand that in the future
this road widening lot will be there, this is how wide it will be. So right now since there’s no
action, 1t’s not a requirement that we’re going to be requesting at this time.
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CHAIR MOLINA: Okay. So this is just basically a standard response in the event of a proposed
development?

MR. MIYAMOTO: Yes.

CHAIR MOLINA: Okay, thank you very much. Committee Members, any questions for the Director?
Ms. Anderson?

COUNCILMEMBER ANDERSON: Yeah, Mr. Miyamoto, I’m looking at the photograph that we have
of this property and it’s hard to tell, but is it just a two-lane road?

MR. MIYAMOTO: Yes.

COUNCILMEMBER ANDERSON: So that white line we’re seeing is probably a, in the foreground, is
probably for parking area?

MR. MIYAMOQOTQ: It delineates the travel lane.

COUNCILMEMBER ANDERSON: Okay. So you would want a road widening lot for the purposes of
adding another lane?

MR. MIYAMOTO: Based on the classification of the roadway in the event that we do have to widen
this road due to a capacity that’s what the additional right-of-way would be for.

COUNCILMEMBER ANDERSON: That’s going to take a lot of their property, right?

MR. MIYAMOTO: Yes. If you look at the tax map key you can sce the two adjacent properties have
already provided their road widening.

COUNCILMEMBER ANDERSON: Oh, I see. So they will know, the Unos will know what is
expected right now. And so, the road widening will take away the sidewalk? Not in front of the

Unos but you see on the adjacent property there’s a sidewalk?

MR. MIYAMOTO: [ think it will pretty much match that cross section at that point and be able to carry
it through that curved area. 1 think the sidewalk is in front of the adjacent property.

COUNCILMEMBER ANDERSON: Yeah.
MR. MIYAMOTO: And so that’s already brought up to the requirement, the 60 feet.
COUNCILMEMBER ANDERSON: The extra widening?

MR. MIYAMOTO: Yes, ves.
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COUNCILMEMBER ANDERSON: So, if you ever require them to give up some of that right-of-way
for road widening, there’s a possibility that the sidewalk could be extended?

MR. MIYAMOTO: Yes.
COUNCILMEMBER ANDERSON: Okay, great. Thank you, Chair.

CHAIR MOLINA: Okay, thank you, Member Anderson. Committee Members, any other questions for
the Deputy Director? Okay, seeing none, I'll call up Ms. Dagdag for one question.

... (silence) . . .Ms. Dagdag, prior to the meeting today the Chair was not quite clear as far as
written documentation as to the owners. Are you able to now provide a written documentation of
the owners for the record?

MS. DAGDAG: Yes, Chair. We provided a letter to, directed to Ms. Nakata, and in that letter we also
attached a copy of the KIVA print-out of the parcel summary. And in that summary it indicates
three owners of the property, them being James Uno, who is in the audience today; his brother,
Clifford Uno; and their mother, Grace Uno.

CHAIR MOLINA: Okay, thank you. T just wanted to make sure that we have the document to venfy
the ownership. Thank you. Member Anderson?

COUNCILMEMBER ANDERSON: Yeah, maybe Ms. Dagdag can answer this question and refresh me.
I vaguely recall and [ don’t know if it’s on their property or on the adjacent property there was a
Shinto [ think, um ...

CHAIR MOLINA: Shrine.

COUNCILMEMBER ANDERSON: What was 1t?

CHAIR MOLINA: Was it a shrine?

COUNCILMEMBER ANDERSON: A shrine, a fishing shrine, which is a historic site.

MS. DAGDAG: Yes, it is.

COUNCILMEMBER ANDERSON: And is that still there?

MS. DAGDAG: Ttis still there. 1 went by there the other day to . . .

COUNCILMEMBER ANDERSON: And it’s on their property?

MS. DAGDAG: It’s not on their property, but it is adjacent to and right next door to it.
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COUNCILMEMBER ANDERSON: And it’s preserved and --
MS. DAGDAG: Yes.
COUNCILMEMBER ANDERSON: --ithas ...

MS. DAGDAG: It’s preserved. 1 believe it’s well maintained. There is also a plaque in front of the
property at the bottom of the stairs that describes the history of the Maalaea area and the shrine.

COUNCILMEMBER ANDERSON: Okay, great, thank you.
MS. DAGDAG: You’re welcome.

CHAIR MOLINA: Thank you, Member Anderson. Any other questions for Ms. Dagdag before the
Chair makes a recommendation?

- COUNCIL MEMBERS: No objections.
VICE-CHAIR PONTANILLA; Recommendation.

CHAIR MOLINA: Seeing none. Okay, hearing a request for recommendation the Chair will thus go
ahead with the recommendation and that is to, the Chair will entertain a motion to recommend
passage of a bill for an ordinance to change zoning from Open Zone District to B-2 Community
Business District for property situated at Wailuku, Maui, Hawaii, and this would include the
filing of the communication.

COUNCILMEMBER VICTORINO: So moved.

COUNCILMEMBER ANDERSON: Second.

CHAIR MOLINA: Okay, it’s been moved by Member Victorino, seconded by Member Anderson. The
floor is open for discussion. Mr. Victorino, as the maker of the motion, do you have any
comments?

COUNCILMEMBER VICTORINO: No comments. Everything has been well explained.

CHAIR MOLINA: Okay. Any other comments? All right, seeing none, all those in favor signify by
saying aye? All those opposed?
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VOTE: AYES: Councilmembers Anderson, Baisa, Johnson, Mateo, Victorino,
Vice-Chair Pontanilla, and Chair Molina.

NOES: None.
EXC.: Councilmembers Hokama and Medeiros.
ABSENT: None.
ABSTAIN: None,
MOTION CARRIED

ACTION: Recommending FIRST READING of revised proposed bill; and FILING of
communication.

CHAIR MOLINA: Thank you. The Chair will mark it 7 — 0 with two excusals, Members Medeiros and
Hokama. So, [ would like to congratulate the applicants. This matter will be moved on to the
full Couneil for first reading.

Members, are you ready to take a mini break at this point before we go into our next item?
COUNCILMEMBER VICTORINO: Go to the next one.
CHAIR MOLINA: Go right through? Okay. So beit. You folks got a lot of energy today. I like that.

COUNCIL MEMBERS: . .. (laughter) . . .

ITEM NO.46 COMMUNITY PLAN AMENDMENT FOR FREDERIC CONSTANT SINGLE-
FAMILY RESIDENCE (KIHEI) (C.C. No. 04-233)

CHAIR MOLINA: All right, Members. Our next item is Land Use Item 46, which is a Community
Plan Amendment for Frederic Constant for a single-family residence in Kihei. The Committee is
in receipt of County Communication No. 04-233, from the Planning Director, transmitting a
proposed bill entitled “A BILL FOR AN ORDINANCE TO AMEND THE KIHEI-MAKENA
COMMUNITY PLAN AND LAND USE MAP FROM PARK TO CONSERVATION FOR
PROPERTY SITUATED AT KIHEL MAUI, HAWAII”. The purpose of the proposed bill is to
enact a Community Plan amendment for the Frederic W. Constant single-family residence
located on approximately 0.252 acres in Kihei, Maui, Hawaii, which is to provide consistency
with the State Land Use designation and existing use of the property. Now, once again, at this
point, the Chair will yield the floor to the Planning Director. But before I do that, the Chair
would like to just go through a fittle brief history on this matter. This matter was dealt with in
the previous term back in . . . committee meetings were held back on February 23, 2005,
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February 15, 2006, and October 18, 2006. This Committee has been awaiting responses to
questions posed by the prior Land Use Committee, and the Chair would draw the Members’
attention to the following responses that have been received this year — 1) which was a response
from the Corporation Counsel’s office dated March 17, 2008 and 2) a response from the
Department of Planning dated June 16, 2008, both of which should have been distributed to all of
you. So, at this pomt, the Chair will recognize the Director, and also would like to let the
Members know that the applicant, Mr. Constant, is also here as well as his representatives, Mr.
Christopher Hart, as well as Paul Mancini. So, at this point, can we have Mr. Hunt if you could
give us a brief overview of this matter?

MR. HUNT: Thank you, Chair. Again, the proposal is for a Community Plan Amendment from Park to
Conservation. It was originally designated Park because it was intended to be part of the
Makena-La Perouse State Park; however, subsequent to that the State indicated that it no longer
has interest in this parcel being part of that State Park. In 2004, the Planning Commission
recommended approval, and as the Chair noted, this is before the Land Use Committee already.
And as he also noted, there’s been a number of requests for additional information and that 1

" to the Chair, and the applicant is in the audience.

CHAIR MOLINA: Okay. Thank you, Mr. Director. And also next to you, we have Planner Thorne
Abbott, who is joining us for this proceeding as well. Members, as I mentioned earlier, we have
the applicant as well as his representatives here for any questions that you may have. First, any
questions for the Department on this particular matter as it relates to the responses? Member
Anderson?

COUNCILMEMBER ANDERSON: Yeah, um, this has to go for an SMA permit after we give them, if
they get their Community Plan designation. Is that going to be an SMA minor, SMA major?

MR. HUNT: We don’t know at this point. We’d have to do, technically they’d have to come for an
assessment, And as | understand it, the assessment has been held up because of the Community
Plan Amendment. Once the Community Plan Amendment is approved, assuming it is approved,
then we would do the assessment and determine whether we issue an exemption or a minor or a
major.

COUNCILMEMBER ANDERSON: Um . .. back in 03 they were asked to do, they were given notices
of warning that they needed to stop their construction activity until they got an SMA permit
approval. So they havenot. ..

CHAIR MOLINA: Excuse me, Councilmember Anderson, could you speak into the mike so that we can
get you on the . . . sorry about that.

COUNCILMEMBER ANDERSON: Oh, I'm sorry. So they have not applied for an SMA assessment?
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MR. HUNT: No. I understand they have applied. Under the previous Administration there was a
determination that we couldn’t process the assessment because of the inconsistency with the
community plan . . . the community plan being Park. So the process was go get your community
plan amended and then we can do the assessment. To be honest with you, there’s been a lot of
discussion within our Department whether this is a good planning process. And I'm not going to
make a conclusion today but the logic that T have trouble with is we tell these folks that they
need to do a Community Plan Amendment because of the SMA, and then once they get their
Community Plan Amendment, we go back and issue them an exemption to the SMA which, in
theory, require the Community Plan Amendment in the first place. So, it’s a little illogical in my
mind. We are discussing it. At this point, this property is a little bit different because the
Community Plan Amendment is Park.

COUNCILMEMBER ANDERSON: Right.
MR. HUNT: And withouta. ..

COUNCILMEMBER ANDERSON: I mean, the SMA doesn’t trigger that. They have to do it just
because it’s inconsistent period,

MR. HUNT: The SMA . .. there’s an interpretation that the SMA requires consistency. In this particular
case, there’s an inconsistency so that’s one issue.

COUNCILMEMBER ANDERSON: Right.

MR. HUNT: There’s also the issue that the community plan is Park and whether we want to continue
building, allowing buildings and private use of this land or do we want to acquire it for public
land. And that’s a decision this Council has to make.

COUNCILMEMBER ANDERSON: Well, | mean, let’s get back to this process because you know, in
the past, Mr. Hunt, I had been aware of Community Plan Amendments coming to the Council
and the Council knowing and they’re being told that, well, don’t worry about that issue or this
1ssue because they have to get an SMA permit and it will be discussed at that point. So, it seems
to me, Mr. Chair, that it’s only fair to the applicant and to the decision makers to lay out upfront
all of the permitting processes that they’re going to have to go through to get to the end result
upfront, so they know. [ mean, doing a minor SMA is a whole different ball game than a major
SMA. And, you know, it would have a big difference in my decision making if | knew they were
going to do a major SMA review as opposed to just a minor permit. So, if that is some kind of
mternal policy, I think that the Department is within their purview to change it so that it’s a more
comprehensive look at something not only for those of us who have to make decisions on behalf
of the public but also for the applicant so they know what’s ahead of them. And an assessment 1s
already laid out what you have to do to make an assessment shouldn’t make any difference
whether we give them a Community Plan Amendment or not to do the assessment. The
information is the information that’s required. So is that an internal policy or is that something
that 1s in your Special Management Area regulations -- County assessments?
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CHAIR MOLINA: Mr Director?

MR. HUNT: It’s in the Special Management Area regulations. H’s being discussed. It’s open to
interpretation, I'll admit it, and we’ve had discussions with our Corporation Counsel and our
Staff Planners, and we are continuing to have those discussions.

COUNCILMEMBER ANDERSON: Okay. Thank vou, Chair.

CHAIR MOLINA: Okay. Thank you, Member Anderson. Committee Members, any other questions
for the Director? We also have again, Deputy Director Miyamoto for any Public Works related
questions that you may have. Mr. Director, uh . . . Mr. Miyamoto, do you have any comments
that you’d like to make other than responding to any questions?

MR. MIYAMOTO: Nodded no.

CHAIR MOLINA: Okay. Any requests for questions of the Deputy Director? Okay, Member Johnson?
Mr. . . . Director Miyamoto.

COUNCILMEMBER JOHNSON: (short pause) . . . Hi, Mike. My question basically has to do with
any of the drainage or septic or anything else that was constructed on the property to serve, I'm
gathering that this was a new dwelling that was put up, that they erected, is there any kind of
drainage issue or anything that you're aware of?

MR. MIYAMOTO: None that I'm aware of. And this parcel is, in speaking with staff, they identified
this parcel as being within the State Conservation District, therefore, as far as from our side
building permits wouldn’t be required because it’s in the Conservation District unless the State
CDUA Permit requires the property owner to get a building permit then they would come to us.
But at this point, we have nothing on record.

COUNCILMEMBER JOHNSON: So you don’t even require a building permit at all?

MR. MIYAMOTO: It’s not that we don’t require it. It’s just not under our jurisdiction to require. t’s
up to the State in their CDUA Permit process whether or not they require the property owner to
apply for the County building permt.

COUNCILMEMBER JOHNSON: So if I may understand this who then kind of looks out after
particularly if it’s the Conservation District? Who would look at compliance, look at you know
all the issues regarding actually putting the structure up on the parcel?

MR. MIYAMOTO: Technically it’s the State unless they make it a condition of their CDUA Permit for

the property owner to get a, to adhere to the County’s Building Code then they would kick it into
us and then the process would start with a natural, a normal Building Code process.
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COUNCILMEMBER JOHNSON: T know that this is an area that’s really very sensitive so I'm kind of
surprised that they wouldn’t at least have some kind of cursory review from the County’s
perspective to look at that cause to your knowledge this particular construction activity that went
on, I mean, who is to know if it was done with proper — do you check on Code compliance or
anything else?

MR. MIYAMOTO: Not unless we were requested by the State of the property owner.
COUNCILMEMBER JOHNSON: That is just, I don’t know; I'm blown away by that. That’s really all
I wanted to know and the other things 1 guess just involved what we discussed in the past so

thank you very much, Mike.

CHAIR MOLINA: Okay, thank you, Member Johnson. Committee Members, any other questions for
the Deputy Director of Public Works? Seeing none, oh, I'm sorry, Councilmember Anderson?

COUNCILMEMBER ANDERSON: OCh, 'm sorry, it wouldn’t be Public Works.

CHAIR MOLINA: Would that be the Planning Department?

COUNCILMEMBER ANDERSON: Yeah, and I don’t know if they know the answer cither but I'm just
going to throw it out. There is a requirement from State Historic Preservation that they submit a
Preservation Plan for the historic wall and that was requested back in 2003 at least. Do you have

any idea if that’s been done?

MR. HUNT: No, I don’t. We could certainly try and research that and get back to you or perhaps the
apphicant might know.

MS. NAKATA: Mr. Chair.

COUNCILMEMBER ANDERSON: Can we just ask the . . . maybe Carla knows.

CHAIR MOLINA: Sure. Ms. Nakata?

MS. NAKATA: Mr. Chair, there was correspondence dated October 10, 2005, from Paul Mancini where
he transmitted several documents, mcluding a Preservation Plan for this stonewall. And the
Preservation Plan was prepared by Christopher Monahan and dated September 2005, There was
subsequent correspondence dated November 28, 2005, from Melanie Chinen with SHPDA to
Michael Dega, providing comments concerning the site and approving the Preservation Plan.

CHAIR MOLINA: Okay. Members, that is in your binders at the I guess --

COUNCILMEMBER ANDERSON: Yeah, I just saw it.

-18 -



LAND USE COMMITTEE MINUTES
Council of the County of Mani

June 18, 2008

CHAIR MOLINA: -- front portion. Members, would you like Mr. Mancini to come up as well to
further explain?

COUNCILMEMBER ANDERSON: No, that’s fine. | mean, she answered all the questions. You’re so
on it, Ms. Nakata. Thank you very much.

CHAIR MOLINA: All nght. Thank you. Any other questions, Members? Any request for the
applicant to come up and respond? Seecing none, oh, Mr. Pontanilla?

VICE-CHAIR PONTANILLA: Not for the applicant, for Mr. Hunt.
CHAIR MOLINA: Okay. Proceed, Mr. Pontanilla.

VICE-CHAIR PONTANILLA: Okay, thank you. [ was wondering if Mr. Hunt can explain the
difference between a minor and a major SMA so that we all understand it.

MR. HUNT: I'll start and [ have my coastal expert with me so he’ll crack me if 1 did it wrong. A minor
permit by rule or Statute is limited to $125,000 in value. And so, essentially, that limits the
extent. This is an addition and a pool or a water feature, and the original estimate [ believe was a
hundred and nine thousand. So it could come in as a minor permit. The difference between an
exemption and a minor is that we can’t condition an exemption at all. So if we believe based on
ecological impacts either cumulatively or individually, if we need to mitigate those then we
bump to a minor or a major depending on the value.

VICE-CHAIR PONTANILLA: Thank you. Thank you, Chairman.
CHAIR MOLINA: Thank you, Mr. Pontanilla. Ms. Anderson?

COUNCILMEMBER ANDERSON: Yeah, I think a more important distinction between a major and a
minor permit is that a minor permit is administratively processed and approved. It gets no public
hearing. A major permit is processed through the Planning Commission, the Planning
Commissioners review it, 1t gets a public hearing so if there’s anybody that has any concerns
within the public they have an opportunity to weigh in on it. And then of course the approval is
with the Planning Commission as a body, not the Planning Director. And that’s why it’s
important to me. And the reason it’s important to me especially is the way this happened they
built a pool and did all kinds of changes externally to the property as far as a pool, and I think
there’s a spa and it’s right on the shoreline. And the reason I’m sensitive to this is that they
didn’t stop after they were warned to stop. They continued. And this is in Ahihi-Kinau Reserve
Area. It’s in that very delicate, little bay. As you’re going towards Ahihi-Kinau, you know how
that road goes real close to that little bay where people go and snorkel, | mean, you could step
out of your car into the water. That’s where this is. And so being a particularly sensitive area
ecologically I have great concerns that they just went ahead without heeding the warning and this
is in a Conservation District so that, I'm not going to beat a dead horse which T did last time we
brought this forward. [ just think that it sets a very bad precedence when people do things and
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environmentally sensitive areas like this especially when it’s a marine preserved area and do it
with impunity. And you know, if we don’t punish them, T mean, the Department is saying, well,
you know, they came in and they started the permit process and that’s enough when the fines are,
you know, to do things in a Conservation District without a permit and not to mention without an
SMA assessment the fines are pretty extensive and this is a very expensive home. And I think
we’re just setting the precedent to tell people, you know, just go and do whatever you want and if
you don’t get caught lucky you. And if you do get caught, oh well, it’s cheaper than doing it the
right way and getting the right assessment before you do any alterations to the land especially in
such a sensitive area.

CHAIR MOLINA: Okay. Thank you, Member Anderson. Member Pontanilla?

VICE-CHAIR PONTANILLA: T agree with Member Anderson. One of the issues that we had when I
was on the Planning Commission was exactly that the minor SMA permits because it’s approved
administratively, you know, anything can happen. And T don’t know if the Planning
Commissioners do review the minor SMA or do you have a listing that you pass out to the
Commissioners so that they can be aware of what’s happening in regards to what approvals is
being done by the Director?

CHAIR MOLINA: Mr, Director?

MR. HUNT: Yes, we have a spreadsheet that we give them every meeting and it lists all the exemptions
and minors and it gives them an opportunity to ask questions about those.

VICE-CHAIR PONTANILLA: Thank you. That’s the list we’ve reviewed and we had a lot of
questions in regards to some of the permits that were being offered at the time or approved by the
Director at that time. So it’s a process that, you know, we have presently. Thank you.

MR. HUNT: It’s a dilemma in a sense that we’re getting a lot of requests from the public to streamline
the process. And I think that’s a valid concern but we don’t want to streamline it to the point
where there’s not adequate review. So there’s that balance and there’s that tension that we have
to deal with. I think that there are a number of permits that the Planning Department should have
the authority to administer and so, again, we don’t want to not give it thorough analysis but we
are getting a lot of pressure to streamline.

VICE-CHAIR PONTANILLA: Thank you.

CHAIR MOLINA: Okay, thank you, Mr. Pontanilla? Members, any other questions for the Department
before the Chair offers a recommendation? Mr. Director?

MR. HUNT: Could I respond to Member Anderson’s comments?

CHAIR MOLINA: Member Anderson?
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COUNCILMEMBER ANDERSON: Sure.
CHAIR MOLINA: Okay, proceed, Mr. Director.

MR. HUNT: I want to make it clear that if this had come in, if this application or if this violation had
occurred today or within the present Administration, in all likelihood there may have been a
different response in terms of the violation. What happened as I understand it, is there was two
notice of warmngs issued way back in 2003 and there was some kind of agreement struck
between the Administration and the applicant. [ came on as the new Director in 2007 and I'm a
little uncomfortable four years later coming in and issuing a violation at that point. And so, there
are a lot of circumstances that have to be taken into account in each particular case but 1 want to
make it clear and I know I’'m television I want to make it clear to the public that we are fining
people. And if you do work within the SMA on permitted work, you stand a very good chance of
getting fined and we will seek enforcement.

CHAIR MOLINA: Okay, thank you, Mr. Director. And it’s my understanding 1 think the applicant
. offered to pay the fines, is that true? If it were, actually I maybe encourage the Department 1
think they’re willing to, maybe Mr. Mancini, if you want to clarify that for me if . . . if I could

ask you to come up? Member Anderson, go ahead and respond while T ask . . .

COUNCILMEMBER ANDERSON: 1 really appreciate that, Mr. Hunt. You know if . . . maybe they
don’t want to have a formal violation issued and go through that process or whatever. But it
seems like even if they said, well, yeah, we made a mistake and we’re sorry and, you know,
we’re going to voluntarily donate some funds in the Open Space Fund or do something, you
know, to show that they recognize ‘cause I have a hard time with this, Mr. Chair, because it’s
designated Park yet it isn’t a park. And so, you know, by your letter to us, Mr. Hunt, we really
have no choice. Either we give them the Community Plan designation for . . . what is it?

MR. HUNT: Conservation.

CHAIR MOLINA: Conservation.

COUNCILMEMBER ANDERSON: Conservation from Park because you can’t have a house in Park or
we have to buy the land. So we’re between a rock and a hard spot. So if the applicant has

something to add to that, that would make it more palatable for us, I'd really like to hear it.

CHAIR MOLINA: Sure. Mr. Mancim? And Mr. Director, just for my own clarification, is this, in
essence, a downzoning then from Park to Conservation request?

MR, HUNT: [ wouldn’t. ..

CHAIR MOLINA: Conservation is not more restrictive then?
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MR. HUNT: Not in this case even though the name kind of connotes that. Conservation you can still

get a Conservation Use permit.

CHAIR MOLINA: Okay.

MR. HUNT: That’s what was requested.

COUNCILMEMBER ANDERSON: Which they already have.

MR. HUNT: That’s correct,

CHAIR MOLINA: Thanks, Mr. Director. Thank you, Mr. Mancini, for coming down. Would you like

to further expound on this issue of the fines and so forth, the whole process, if you can bring us
up-to-date?

MR. MANCINI: Yes, thank you for your time. My name is Paul Mancini and I’m representing Mr. and

Mrs. Constant who are here today. Mr. Constant and I and Mr. Hunt had a number of
conversations with the Planming Director as has been explained already. If the Council approves
this Community Plan amendment at that point in time, the Director of Planning will process the
SMA assessment, which has been on file since 2002. We’ve indicated in the conversations with
Mr. Hunt at that point in time that we would be looking to get, at that time, an assessment of the
application and the processing of the application. At that point in time, the Constants are willing
to basically pay a penalty for the activity and Mr. Hunt and 1 have discussed the process by
which that would be done during the processing of the exemption application and the furthering
issuance of a permitting exemption after that.

CHAIR MOLINA: Thank you, Mr. Mancini. Member Anderson, you had a question?

COUNCILMEMBER ANDERSON: Thank you very much for that, Mr. Mancini. You know, I don’t

want to disparage Mr. and Mrs. Constant in this regard because I know they live out of state, and
I know they had somebody working on their behalf. And oftentimes I think in the zeal to get
something done people ignore warnings. And it’s unfortunate that whoever was doing the
construction did ignore it and so I'm happy to hear that they’re willing to recognize a mistake
was made. That makes me feel a lot better.

MR. MANCINI: I appreciate that and the Constants appreciate the time. Certainly it’s been a long

process here and it’s been difficult for them. But the Council has reviewed this I guess since
2003 1t’s been here and 1t’s taking a lot of their time so we appreciate the time they’'ve spent in it
and also the comments and Mr. Hunt’s help in enforcement. 1 think we do agree with his
perspective on enforcement and fines and we all agree that the SMA area is an important area to
keep clean and to regulate strongly. And I think Mr. Hunt is doing a great job in that process.

CHAIR MOLINA: Okay, thank you, Mr. Mancini. Any other questions for the applicant’s

representative?  Thank you, Mr. Mancini. Members, the Chair is ready to offer a
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recommendation. Just a brief comment in that the applicant I know there’s been a subject of
fines brought up but. . . (change tape — start 24, 2:37 p.m.) more punishing than a finite in itself.
It’s taken a while and finally we’re at this point where this Committee can consider some sort of
action on this particular matter. The Chair is going to recommend a motion for recommending
passage on first reading for a bill for an ordinance to amend the Kihei-Makena Community Plan
and Land Use Map from Park to Conservation for property situated at Kihei, Maui, Hawaii, and
this would include the filing of the communication.

VICE-CHAIR PONTANILLA: So move.
COUNCILMEMBER VICTORINO: Second.

CHAIR MOLINA: Moved by Member Pontanilla, seconded by Member Victorino. Any discussion,
Members? Mr Pontanilla, as the maker of the motion, will give you the floor first.

VICE-CHAIR PONTANILLA: 1 think we had a pretty good discussion in regards to this particular
item, Land Use 46. And it’s sad that it started in 2003 and now it’s 2008 so I guess the process
that we’ve gone through the review to ensure that, you know, we’re doing the right thing. Thank
you.

CHAIR MOLINA: Okay. Thank you, Mr. Pontanilla. Member Anderson followed by Member
Johnson?

COUNCILMEMBER ANDERSON: Yeah, I'm going to support this, Mr. Chairman, basically because
Mr. Mancini came up here and explained the feelings of Mr. and Mrs. Constant. But 1 just want
Members to realize this is all after-the-fact permitting, All the work is done. They’re enjoymng
the home. So I don’t know how much hardship this has been. Nobody’s, you know, kept them
out of the house so they’re still enjoying the use of the property and that’s my problem all this
after-the-fact stuff, I mean, in a sensitive . . . ecologically sensitive area. That’s why we have the
rules and regulations 1s to protect these areas. And I am going to take Mr. and Mrs. Constant at
face value that they are going to be good stewards of this land and that they’re not going to
discharge any chlorinated water into the bay and that we are doing the right thing here. And the
fact that they’re willing to make amends makes it much easier for me to vote yes.

CHAIR MOLINA: Okay.

COUNCILMEMBER ANDERSON: And also because Mr. Hunt is telling us that the Department, you
know, 1s not taking a strong hand at looking at enforcing our regulations and I appreciate that
very much.

CHAIR MOLINA: Okay. Thank you, Member Anderson. I think the Constants got your message very
loud and clear. Member Johnson?
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COUNCILMEMBER JOHNSON: Yes. And I remember this and 1 went through the minutes again
from the last meeting and, you know, I understand the predicament that we’re in. It’s either buy
it or give them a permit that {ype of thing. But it’s kind of like the SunStone property, in my
view. Yeah, you’ll always have that threat looming over your head but somebody has to accept it
some point in time responsibility for actions. And it’s very clear even from re-reading the
minutes of the last meeting that the people who were doing this, who were hired, they knew what
they were doing, and they did it anyway. And I’'m sorry, but in my book that just does not cut it.
And whether it was the Constants | have no 1idea. Maybe they were ignorant of this. Maybe they
weren’t. I have, I wasn’t a fly on the wall so I would never know that. But you know, at some
point in time, I just think that we have to say it’s wrong, somebody has to accept responsibility
because sometimes the cure should actually be removal of the items or the things that were
constructed in an area without any permits. The people who did this cannot plead ignorance.
Mr. Hart was the former Planning Director and he was overseeing this whole process. So, as 1
said before, you know, had we taken a vote at that time, my vote would have been the same. And
it’s going to be “no” because 1 simply am not buying the arguments. I think that at some point in
time we just have to just say, no, it’s wrong, what you did was wrong and I'm not going to
condone it. And I understand Member Anderson it’s a reflection on her vote on this issue but,
you know, for me, it’s just not acceptable. And this is not the first time and hopefully with the
comments that Mr. Hunt made the times that this occurs will lessen and that people will get the
message out there that the after-the-fact permit or all of this pleading ignorance is just not going
to fly any more. So I’'m not going to support this -- just standing on my principles, Thank you.

CHAIR MOLINA: Thank you, Member Johnson. Member Anderson?

COUNCILMEMBER ANDERSON: Yeah, if I could have either Mr. Hunt or Mr. Giroux explain
because this is a Community Plan Amendment and the County designated this land as Park, and
that was for the purpose of, at one time, Makena State Park was going to extend out to that
length and that’s no longer the case. The land is zoned Conservation. If we, and they have to
have consistency between the Community Plan and the zoning in order to get an SMA permit, so
if we don’t give them a change in the community plan from Park to Conservation, what would be
the outcome? How would . . . would the County be forced to buy the property from them
because we’re insisting that it be used as Park by disallowing the Community Plan Amendment?

CHAIR MOLINA: Gentlemen, either one of you can respond first to that question. We’ll go with Mr.
Giroux first?

MR. GIROUX: Thanks, Chair. I think the Council has to be aware that this evokes the takings clause of
the Constitution which I’'m not going to bore everybody with. But the nutshell is, is that once the
government gets to a stage where they’ve regulated a property to the point where the owner
doesn’t have any real use of it, that you’re going to have to make a decision that you're going to
have to take the burden onto the people as a whole and not just to an individual. And that means
a legislative act has to happen. You’re going to have to decide you either going to buy it, you're
going to condemn it or you’re going to get sued for takings and you’re going to settle something
in court at a fair market value. So, when you are looking at properties and you want them to be
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maintained pristine and you want them to stay in a recreational type of context and it’s going to
take away that expectation of that use that somebody actually was going to use it as a home, then
you are going to have to face the realities of that there’s going to be, have to be fair
compensation in accordance to the Constitution,

COUNCILMEMBER ANDERSON: Okay. And I appreciate that, Mr. Giroux but I want us to be
specific to this property because the home is pre-existing and anything that they’ve done that
triggered the need for them to come and get the Community Plan Amendment and the need for
them to then go get a Special Management Area assessment that’s already been done. They
started 1t without the right permits and they finished it. So, we’re not really preventing them the
use of the property because they already are using the property for their intended use and they
already have a Conservation District Use Permit to use the home in the Conservation zone both
State and County. So if we were to say no on the Community Plan Amendment leaving them
inconsistent with their zoning then the only real harm to them is that they can’t go and get an
SMA permit specific to this property. Is that correct?

MR. GIROUX: I heavily question that line of reasoning when they’re coming forward to try to clean up
this 1ssue. They’re asking you that they want this property to have, to take away this burden of
inconsistency. I don’t think it’s a proper state for a government to maintain all of its properties
inconsistency. They’re asking you to, for a legislative act to bring this property in conformance
to its zoning, whether it’s an historic use of a dwelling, where there is current use of a dwelling,
when there’s future use of a dwelling to leave it in Park in perpetuity so that every time they
want to add something to their home they would have to go and get a legislative act. It’s very
onerous on a private citizen. I mean, no matter how rich you believe them to be. I think that you
start heading down a path where, you know, if it’s a political solution every time you want to do
a minor adjustment to your living situation you’re really setting yourself up for, you know, the
question of . . .

COUNCILMEMBER ANDERSON: Well, I'm just trying to get a specific answer to this property, Mr.
Giroux. If we deny this Community Plan Amendment could they then sue to this County for a
takings since they already have use of the property?

CHAIR MOLINA: Mr. Giroux?

MR. GIROUX: I mean, I"d hate to be giving legal advice to the community. My job here is to protect
your liability. So if you want to go into that discussion, [ think you shouid go into executive
SESS10Mm.

CHAIR MOLINA: Member Anderson?

COUNCILMEMBER ANDERSON: I'll yield. Okay, thank you. Members, any other questions? The

Charr 1s going to ask for a, consider an amendment to the main motion. Basically it’s a
housekeeping amendment. The Chair will entertain a motion to amend the proposed bill to
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change the year from 2004 to 2008 and to add the following phrase in line 1, of Section I,
following the reference to Maui County Code and Ordinance No. 3166.

VICE-CHAIR PONTANILLA: So move.
COUNCILMEMBER VICTORING: Second.

CHAIR MOLINA: Okay, it’s been moved by Member Pontanilla and seconded by Member Victorino
to amend the main motion. Any discussion? Seeing none, all those in favor of the amendment
signify by saying aye? All those opposed?

VOTE: AYES: Councilmembers Anderson, Baisa, Johnson, Mateo, Victorino,
Vice-Chair Pontanilla, and Chair Molina.

NOES: None.
EXC.: Councilmembers Hokama and Medeiros.
ABSENT:  None.
ABSTAIN: None.
MOTION CARRIED

ACTION: APPROVE amendment to main motion.

CHAIR MOLINA: Okay, the amendment passes 7 — 0. We're now back to the main motion as
amended. Any further discussion? Member Johnson?

COUNCILMEMBER JOHNSON: I understand Ms. Anderson’s frustration because it’s just bothersome
when you see something that’s done and it’s not right and the person whoever was responsible at
that time for proceeding with whatever construction without those permits knew . . . had to have
known it wasn’t right. [t just seems contradictory at this point to just say, oh, well, we know it’s
not right. Somebody on your team knew it wasn’t right and then you get rewarded in the end
anyway. 1 agree with Member Anderson that because we’re not depriving them of use that, to
me, doesn’t seem certainly like a takings issue. But [ think that assuming that this does pass, I
think that the Planning Commission and certainly the Planning Director when they’re reviewing
this whole entire situation once they have consistency they will look very hard perhaps at trying
to rectify this situation and if there are other remedies besides assessing a fine or paying, if there
are other remedies, I would hope that the applicant would be open to them because in the end it’s
like doing the right thing. And in this case, when somebody has already done it on something
that they know, hey, they're not going to be able to say no because of this, this and this, that
seems a very circuitous way to get what you want. So we’ll just go build on it anyway. What’s
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